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2. Capacity Governed by Personal Law
Outside of the United States and the Soviet Union, prob-
lems of capacity are generally treated as belonging to the
domain of personal law. Even in the United States, this ap-
proach is followed in Louisiana/3 although it appears
weakened recently.34 A peculiar position is occupied by Switz-
erland, where problems of capacity are determined by the
national law of the individual/5 while problems of personal
status in general are referred to the law of the domicil.
Since MancinPs time, the European rule has been justified
upon the ground that the country of nationality is the one
best qualified to determine whether and to what extent re-
strictions should be imposed upon the individual citizen in his
own and his family's interest. Rules determining capacity are
regarded as the very core of the rules that permanently deter-
mine an individual's legal status. It is obvious, of course, that
incapacities accompanying an individual wherever he goes may
endanger others who bona fide enter into transactions with
him, but the principle is based upon the consideration that any-
one who engages in a transaction with another must ascertain
at his own risk whether such other party has sufficient legal
capacity, or, as stated in the Roman maxim, Qui cum alia
contrahit, vel est vel debet esse non ignarus condicionis elus
(Dig. 50.17.19). (He who contracts with another either
knows or ought to know the other's condition.) In interstate
or international transactions, the results of this maxim are
even harsher than in transactions involving parties both sub-
ject to the same law. While it may often be difficult to ascertain
33 Marks v. Loewenberg (1918) 143 La. 196, 78 So. 444; Lorio v. Gladney
(1920) 147 La. 930, 86 So. 365; National City Bank of Chicago v. Barringer
(1918) 143 La. 14, 78 So. 134-
34 See as to capacity to sue Matney v. Blue Ribbon, Inc. (1942) 202 La. 505,
12 So. (ad) 253, Note, 18 Tul. L. Rev. (1943) 3I9j 321-
35 BG. (Nov. 21, 1908) 34 BGE. 11738, 741$ BG. (May 23, 1912) 38 BGE.
II i, 45 BG. (Feb. 7, 1934) 61 BGE. II 12, 17 (2).